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November 1, 1993 


LEGISLATIVE, ASSEMBLY 
ALBERTA 


November 1, 1993 


To the Honourable Stanley S. Schumacher 


Speaker of the Legislative Assembly 
of the Province of Alberta 


The Select Special Committee on Parliamentary Reform (1993) has the honour to submit its Report 
relating to Sub Judice Rule and Minority Reports of Committees and Subcommittees, for 
consideration by the Legislative Assembly. 


Hon. St ell Day ‘ 

Chairman 

Select Special Committee’on 
Parliamentary Reform (1993) 


BE IT RESOLVED THAT 


(1) 


(2) 


(3) 


(4) 


(5) 


A Select Special Committee on Parliamentary Reform of the Legislative Assembly of 
Alberta be established to review and report to the Legislative Assembly on its deliberations 
and present recommendations on: 


(a) the application of the sub judice rule in proceedings of the Legislative Assembly of 
Alberta, by November 1, 1993; ia ine 


(b) the feasibility of minority reports of committees and subcommittees of the 
Legislative Assembly of Alberta, by November 15, 1993; 


(c) the role and mandate of the Standing Committee on Public Accounts, by December 
1, 1993. 


The Select Special Committee shall consider the current functioning status of the Assembly 
and review ways of making it more responsive to the needs and values of the citizens of 
Alberta and elected Members within the context of our parliamentary system and 
traditions. 


The Select Special Committee shall table its reports in the Assembly if it is then sitting, or 
by depositing a copy with the Clerk of the Legislative Assembly and forwarding a copy to 
each Member if the Assembly is adjourned. 


The Select Special Committee on Parliamentary Reform shall consist of the following 
Members: 


Hon. Stanley S. Schumacher, Speaker 
Hon. Stockwell Day, Chairman 
Hon. Halvar Jonson 

Mr. Roy Brassard 

Mr. Frank Bruseker 

Mr. Clint Dunford 

Mr. Gary Friedel 

Mr. Adam Germain 

Mrs. Bettie Hewes 

Mrs. Bonnie Laing 

Mr. Grant Mitchell. 


Reasonable disbursements by the Committee for staff assistance, equipment and supplies, 
public information needs and other expenditures necessary for the effective conduct of its 
responsibilities shall be paid, subject to the approval of the Chairman. 


(6) In carrying out its responsibilities, the Committee may utilize the services of the staff 
employed by the Legislative Assembly. 


(7) The Chairman and Members of the Committee shall be paid in accordance with the 
schedule of Category "A" Committees provided in Members’ Services Committee Order 
10/89. 


The Committee unanimously recommends that the Standing Orders of the Legislative Assembly be 
amended by striking out the rule as presently set out in Standing Order 23(g) and substituting the 
following: 


(g) refers to any matter pending in a court or before a judge for judicial 
determination 


(i) of a criminal nature, from the time charges have been laid until passing 
of sentence and from the date of the filing of a Notice of Appeal until date 
of Decision by an Appellate Court, or 


(ii) of a civil nature, that has been set down for a trial or Notice of Motion 
filed, as in an injunction proceeding, until judgment or from the date of filing 
Notice of Appeal until judgment by an Appellate Court. 


However, where there is doubt, the Speaker should rule in favour of the debate and 
against the jub judice convention. Where there is a probability of prejudice to any 
prarty, the convention will be applied. 


The feasibility of minority reports of committees and subcommittees of the Legislative Assembly 
was discussed extensively. 


The opinion was expressed that committees were created by the Legislative Assembly for the 
purpose of Members of all parties getting together and coming to a consensus on recommendations 
to present to the Assembly for consideration. Once tabled in the House, committee reports were 
debated and differing opinions were aired. To permit minority reports would defeat this purpose 
since the potential would exist for some Members holding dissenting opinions on some issues to 
refuse to negotiate and compromise in order to reach a consensus, knowing that they had the option 
to present a separate report that differed from the majority opinion of the committee. This would 
raise the question of whether the Assembly need bother establishing committees to reach a 
consensus on a particular issue when the matter could be debated in the House in the first place. 


The possibility of permitting minority reports from some particular committees and incorporating 
this authorization in the mandate establishing these committees was also explored. 


Mention was made of the minority reports presented by the Electoral Boundaries Commission 
which pointed out the flaws in the process and which had been rectified as a result. 


The view was also expressed that the possibility of minority reports from committees would permit 
the views of the public to be expressed, which would lessen people’s feelings that they were cut off 
from the process. Some felt that compromise was not necessarily the best objective in a committee, 
since the outcome could weaken the advice or the recommendation. A minority report would signal 
that compromise had not been reached by a majority, with some other option or alternative whose 
time had perhaps not yet come being flagged for future consideration. Another opinion expressed 
was that a report where no minority report had been permitted did not necessarily indicate that a 
consensus had been reached, but could embody a majority imposing its will upon the committee. 
The recent stride made towards lessening party discipline, although halting for now, would no doubt 
become more bold and more gratifying for Members on both sides of the House in the future. 


The Committee recommends that the Standing Order in effect in the New Brunswick Legislative 
Assembly be adopted. Coincidentally, that particular Standing Order is identical to Standing Order 
65(2) presently in effect in the Legislative Assembly of Alberta and reads as follows: 


65(2) The report of a committee is the report as determined by the committee 
as a whole or a majority thereof and no minority report may be presented or 
received, but a committee may, in its discretion, include any dissenting opinions 
in its report. 


Opposed to the motion moved at the October 27, 1993 meeting of the Select Standing Committee 
on Parliamentary Reform: Mrs. Hewes, Mr. Germain and Mr. Mitchell. 


Voting for the motion: Hon. Mr. Jonson, Mr. Brassard, Mrs. Laing, Mr. Dunford and Mr. Friedel. 


Digitized by the Internet Archive 
in 2022 with funding from 
Legislative Assembly of Alberta - Alberta Legislature Library 
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APPENDIX A 


SUB JUDICE 
1. Rationale 


Some form of the subjudice rule exists in practically every parliamentary jurisdiction. In 
some junisidictions it is a “rule’, set out in standing orders, in others, it is a "convention" 
which is followed voluntarily. 


In Alberta, it is a rule, embodied in Standing order 23(g): 
23 A member will be called to order by the Speaker if that member: 
(g) refers to any matter 


(i) that is pending in a court or before a judge for judicial 
determination, or, 


(ii) that is before any quasi-judical, administrative, or investigative 
body constituted by the Assembly or by or under the authority of an 
Act of the Legislature 


where any person may be prejudiced in such matter by the reference. 


The concept dates from 1844 in England. 


In its most general form the rule states that: “a matter awaiting or under adjudication by a 
court should not be referred to in debate nor form the subject of a motion or a question to 
a minister." It is widely held that the rule does not apply to Bills, as the right of parliament 
to legislate must not be limited. 


The rationale for the rule is that it protects an accused person or other party to a court 
action or judicial inquiry from suffering any prejudicial effect from public discussion of the 
issue. Put another way, the rule is designed to ensure a fair trial. The rule also recognizes 
the need for the assembly to avoid setting itself up as a second tribunal to determine the 


same question. 


It is usually held that the rule is applicable to any body designated by statute as a court of 
record. The rule generally does not apply to Royal Commissions since they normally make 
recommendationis to parliament as opposed to actually adjudicating the matter. 


Ze Pros and cons. < 


There is no doubt that the rationale for the rule is sound. Parliament, which was originally 
a court itself, should respect the right of any person to receive a fair and impartial hearing 
before another court. Aside from the issue of prejudice, which is certainly paramount, 
parliament must respect the jurisdiction of the courts, just as the courts must respect the 


jurisdiction of parliament. On the other hand, if the rule is applied too rigidly, particularly 
where civil proceedings are concerned, it could prevent a Member from pursuing an issue 
for months or even years. 


The crux of the matter is how to protect the interests of individuals to the extent that this 
is consistent with the protection of the provincial interest. The opposing interests are 
parliament’s right of free speech versus the right of an individual to a fair trial. 


One way to look at the issue is in terms of the potential for harm. Restraint on the part of 
parliament may be inconvenient, but it will not likely result in irreparable harm to 
parliament. On the other hand, the liberty, reputation or property of an individual could 
be permanently effected. 


3. Problems. 


Applying the rule raises some problems. How does the Chair become sufficiently informed 
to make a determination as to whether or not a matter is sub judice? Should discussion of 
a principle before a court be allowed, but not discussion of a specific case? Should there 
be a presumption, when the matter is not clear, in favour of discussion of the matter or 
against discussion? Finally, how does the rule apply to matters before boards of inquiry or 
courts outside of Canada? 


With reference to the particular Alberta Standing Order, the following are noted: 


a. no distinction is made between civil and criminal cases; 
b. it is not clear when a matter is “pending” or "before" a court (ie when charges 
are laid, when writ of any kind is issued, etc). 


4. Applying the rule. 


It is clear that the final decision as to whether to allow discussion must rest with the Chair. 
However, all Members should share responsibility. Members should exercise restraint in 
referring to particular cases or inquiries. A Member who feels that there is a risk of 
prejudice should raise the issue. Ministers, who may have more immediate information on 
a case or may be in a better position to judge whether a risk of prejudice exists should 
similarly raise the point when necessary. 


>: Implementing a rule or a change. 


A sub judice rule may be implemented or clarified by way of a Standing Order or 
amendment to one, a ruling by the Chair or a resolution of the Assembly. 


APPENDIX B 


SUB JUDICE CONVENTION/RULE 
Ontario 


The Ontario Assembly has a Standing Order which is similar to that of Alberta’s with respect to 
dealing with matters that are sub judice. The Speaker tends to rely on Ministers to advise him as 
to whether particular issues should be considered sub judice. There is no distinction made as to 
the treatment of civil and criminal actions in view of the sub judice rule (Attachment 1). 


Manitoba 


The Manitoba Assembly does not have a Standing Order dealing with matters that are sub judice. 
They tend to follow the practice outlined in Beauchesne. In criminal cases, the Speaker will 
intervene in situations where a charge has been laid and it is clear that someone may be prejudiced 
if the House discusses the matter. In civil cases, if it is not clear that others may be prejudiced by 
the House considering a question or motion relating to the situation, the Speaker is not likely to 
intervene. 


Saskatchewan 


The Saskatchewan Assembly does not have a specific Standing Order dealing with matters that are 
sub judice. Their practice is to rely on the Minister to advise the Speaker and the House as to 
whether a specific matter is sub judice. The Speaker uses the criteria outlined in May to determine 
whether a civil or criminal matter is before the Courts. 


ritish Col 


The British Columbia Assembly does not have a specific Standing Order dealing with matters that 
are sub judice. The book "Parliamentary Practice in British Columbia" outlines in detail the 
application of the sub judice convention in B.C. (Attachment 2) 


A matter is sub judice during the following period of time: 


Criminal Matters - from time charge laid to passing of sentence and from date of filing of Notice 
of Appeal to date decision made by Appellate Court. Between sentence and filing of notice of 
appeal matter is not sub judice, subject always to the discretion of the Chair. 


Civil Matters - from time matter set down for trial (or Notice of Motion filed as in an injunction 
proceeding) until judgment (oral or written). Likewise from filing Notice of Appeal until judgment 
by Appellate Court. 


Matters may be referred to before the dates mentioned unless it appears to the Chair there is a real 
and substantial danger of prejudice to the trial of the case. However, where there is doubt, the 
Speaker should rule in favour of the debate and against the sub judice convention. Where there 
is the probability of prejudice to any party, the convention will be applied. 


beats | 
It is not always easy for the Chair to be in full possession of all the facts in order to make a 
decision, and the Chair is entitled to receive guidance from the House. It is, however, the Speaker’s 
responsibility to make the decision. | 
The sub judice convention does not apply to debate on Bills, because legislation is action designed 
to alter the circumstances on which a court must reach a decision, and the right of Parliament to 
legislate must not be limited. 


The convention in B.C. has been to limit debate on matters referred to Royal Commissions. 


Newfoundland 
The Newfoundland House of Assembly follows the federal practice. 


A 1991 ruling by Speaker Lush respecting the Second reading of Bill 50 is attached as Attachment 
3: 


Nova Scotia 
The practice in the Nova Scotia Legislative Assembly is for the sub judice rule to be applicable once 
action is commenced in either civil or criminal cases, and extends to matters before quasi-judicial 
bodies. 
New Brunswick 
The Standing Orders of the New Brunswick Legislative Assembly read as follows: 

"49. In debate, a Member shall be called to order by the Speaker if the Member 

(b) refers to any matter that is the subject of a proceeding 


(i) that is pending in a court or before a judge for judicial determination, or, 
(ii) that is before any quasi-judicial body; 


where it is shown to the satisfaction of the Speaker that further references would create a 
real and substantial danger of prejudice to the participants." 


The Speaker would therefore use his discretion whether to permit debate. 


The rule would apply from the time notice of action was lodged, until after the appeal period. 


rd Islan 


The sub judice rule applies to criminal and civil cases from the time action is commenced. 


ie 


Whether the rule applies to matters before a quasi-judicial board or commission is currently being 
researched (See Attachment 4). 


Quebec 
The Standing Orders of the Quebec National Assembly state as follows: 
"35. | When speaking, no Member may 


(3) speak to a matter that is before a court of law or a quasi-judicial body, or 
under investigation, if the words uttered might cause prejudice to anyone;" 


The sub judice rule applies from the time legal action begins. 


Northwest Territories 


The NWT Assembly has a Standing Order identical to Alberta’s with respect to dealing with matters 
that are sub judice (Attachment 5). The Speaker tends to rely on Ministers to advise the House 
as to whether particular matters are sub judice. If a Minister is willing to respond to a question on 
a matter that may be sub judice, the Speaker is unlikely to intervene unless it is obvious that a 
response may prejudice a particular case. A distinction has been made between civil and criminal 
matters in assessing when a matter is sub judice. 


Yukon Territory 


The Yukon Assembly has a Standing Order similar to that of Alberta’s regarding dealing with 
matters that are sub judice (Attachment 6). Generally speaking, it is left up to the Minister to 
advise as to whether a question deals with a matter which is sub judice. In civil cases, the 
restriction does not apply unless and until the matter is at trial whereas in criminal matters it 
applies upon the laying of a charge. 


The Standing Orders of the House of Commons do not make specific reference to the sub judice 
convention. However, Beauchesne 505-511 outlines how matters that are sub judice are dealt with 
by the House. In criminal cases, the convention has been applied consistently but no settled 
practice has been developed with respect to civil cases. In civil cases, the convention does not apply 
until the case has reached trial stage. Matters before a royal commission are not considered sub 
judice. The convention applies to motions, references in debates, questions and supplementary 
questions, but does not apply to Bills (Attachment 7). 


House of Commons - United Kingdom 


The Standing Orders of the House of Commons do not make specific reference to the sub judice 
convention. However, the House has passed a series of resolutions setting out the rules in detail. 
A July, 1963 resolution bars reference in debate, motions, questions or supplementary questions to 
matters awaiting or under adjudication in all criminal courts from the moment a charge is laid to 
the time when verdict and sentence is announced and again when formal notice of appeal is lodged 
until the appeal is decided. As well, this resolution applies to the civil courts and, in general, bars 
reference to matters awaiting or under adjudication in a civil court from the time the case has been 
set down for trial. Such matters may be referred to before such date unless it appears to the Chair 
that there is a real and substantial danger of prejudice to the trial of the case. 


A further resolution in 1972 provided that notwithstanding the 1963 resolution and subject to the 
discretion of the Chair, reference may be made in questions, motions or debate to matters awaiting 
or under adjudication in all civil courts, in so far as such matters relate to a ministerial decision 
which cannot be challenged in court except on grounds of misdirection or bad faith, or concerns 
issues of national importance such as the national economy, public order or the essentials of life; 
and that in exercising its discretion, the Chair should not allow reference to such matters if it 
appears that there is a real and substantial danger of prejudice to the proceedings. The restrictions 
on reference in debate also applies in the case of any judicial body to which the House has expressly 
referred a specific matter for decision and report. Successive Speakers have exercised their 
discretion to allow matters to be discussed, on which (although they fall within the strict terms of 
the sub judice rule) they have considered that no substantial risk of prejudicing proceedings would 
arise (Attachment 8). 
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(b) When two or more members rise to speak, the Speaker shall call 
upon the member who, in the Speaker's opinion, rose first in his or her 
place: no debate is permitted on the Speaker's decision, but a motion 
may be made that any member who has risen ‘*be now heard”, or “do 
now speak”’. 


(c) A member called to order shall sit down, but may afterwards 
explain. The Speaker shall decide on the case, without debate, and the 
decision of the Speaker shall be final. 


23..1a debate, a member shall be called to order by the Speaker if he 
or she: 


(a) Speaks twice to a question, except in explanation of a material 
part of his or her speech in which he or she may have been misunder- 
stood, in which case the member may not introduce a new matter. 


(b) Directs his or her speech to matters other than:— 
(1) — the question under discussion, or 
(11) 
(it) 


a motion or amendment he or she intends to move, or 
a point of order. 


(c) Persists in needless repetition or raises matters that have been 
decided during the current Session. 


(d) In the opinion of the Speaker, refers at length to debates of the 
current Session, or reads unnecessarily from verbatim reports of the 
Legislative Debates or any other document. 


(e) Anticipates any matter already on the Orders and Notices paper 
for consideration. 


(f) Reflects upon any previous vote of the House unless it is the mem- 
ber’s intention to move that it be rescinded. 


(g) Refers to any matter that is the subject of a proceeding 


(i) that is pending in a court or before a judge for judicial deter- 
mination, or 


that is before any quasi-judicial body constituted by the 
House or by or under the authority of an Act of the Legisla- 
ture, , 


(ii) 


where it is shown to the satisfaction of the Speaker that further refer- 
ence would create a real and substantial danger of prejudice to the pro- 


ceeding. 


ATTACHMENT I 


ATTACHMENT II 


THE “SUB JUDICE” CONVENTION — MATTERS PENDING 
JUDICIAL DECISION 


A matter is Sub Judice during the following period of time: 

Criminal matter — from time charge laid to passing of sentence and from date 
of filing Notice of Appeal to date decision given by Appellate Court. Between 
sentence and filing notice of appeal matter is not Sub Judice, subject always to the 
discretion of the Chair. 

Civil Matter — from time matter set down for tnal (or Notice of Motion filed 
as in an injunction proceeding) until judgment (oral or written). Likewise from 
filing Notice of Appeal until judgment by Appellate Court. In Bntish Columbia the 
practice has been to consider the matter Sub Judice once a wnit has been issued. 

It is to be noted that matters may be referred to before the dates mentioned 
unless it appears to the Chair there is areal and substantial danger of prejudice to the 
tral of the case. (May, 19th ed.. p. 427; 18th ed.. p. 416; I7thed., p. 454.) However, where 
there is doubt the Speaker should rule in favour of the debate and against the Sub 
Judice Convention. (Journals, H. of C. Canada. Apr. 29, 1977. pp. 720-9.) Where there is a 
probability of prejudice to any party, the convention will be applied. 

It is not always easy for the Chair to be in full possession of all the facts in order 
to make a decision, and the Chair is entitled to receive guidance from the House. It 
is, however, the Speaker's responsibility to make the decision. 

The Sub Judice Convention does not apply to debate on Bills, because 
legislation is action designed to alter the circumstances on which a court must reach 
a decision, and the right of Parliament to legislate must not be limited. (For the 
United Kingdom rule on the “Sub Judice’’ Convention, see May 20th ed., p. 429.) 


COURT OF LAW v. ADMINISTRATIVE TRIBUNAL 


There is no hard and fast rule in relation to hearings before tribunals other than 
Courts of Law. As to what constitutes an administrative tnbunal, a judicial tnbunal, 
a Court of Record or a Royal Commission, has concerned Speakers for 100 years. 


Many Speakers’ decisions throughout the Commonwealth have dealt with the 
Sub Judice Convention. Some of the more important decisions and commentary are 
noted hereunder: 


MATTER BEFORE LAW SOCIETY NOT STRICTLY SUB JUDICE 
BUT RESTRAINT SUGGESTED 


In a statement on the prerogative right of the Crown to intercept telephone 
conversations in the U.K., the Home Secretary said that he could not comment on 
the use of certain telephone intercepts which were disclosed to the Bar Council and 
were being used in disciplinary proceedings against a member of the Bar by his Inn, 
since the matter was Sub Judice. 

On a member rising to doubt whether a domestic inquiry by a professional 
body on the conduct of one of its members could properly be described as a matter of 
Sub Judice so far as the House was concerned, Mr. Speaker Morrison (U.K.) said: 


The strict meaning of the words sub judice, | have always understood to be, that the 
case is before the constituted courts of justice. But with regard to the tnbunal of which I 
have heard today, I think it may be that it is not within the terms of sub judice as hitherto 
applied. | would say. however, and I think that the House will agree. that it might be 
undesirable to prejudice any case which is being considered, even by such a tribunal. That 
is a matter of opinion, and although the narrow construction of the words is, as | have said, 
yet the inadvisability of pre-judging issues which are to be considered by other bodies 
applies to some extent in both cases.’ (H.C. Deb., 1956-57, 571. ch. 1566-67, June 7, 
1957.) 


SUB JUDICE RULE WAIVED BY SPEAKER 


Mr. Speaker Thomas (U.K.): “Secondly, yesterday the honourable member from 
Sheffield Healy raised a point of order relating to one of his constituents . . . 

The facts are these: Mr. Jones was charged with an offence on June 25th and released 
on bail to appear before the Court on July 8th. He did not appear in answer to his bail on 
July 8th, and is now abroad and outside the junsdiction of the Court. No day has been 
fixed for the resumption of the Court heanng. 

The resolution of this House on the 23rd of July, 1963, made the operation of the sub 
judice rule subject to the discretion of the Speaker. To use his discretion so as to waive the 
sub judice rule is something which no Speaker would wish to do lightly and without long 
and careful consideration. 

I do not think that it has ever before been done in such a way as to waive the rule 
completely. However, I am satisfied that in the special circumstances of this case. it is 
proper to waive the rule. | have accordingly given instructions that all questions and 
motions temporarily withheld from the Notice Paper should be released to the printers 
forthwith. The sub judice rule will not, for the immediate future. govern any other 
proceedings in the House connected with the charges against Mr. Jones.” (H.C. Deb. 
1976-77, 935, ch. 1849, July 21, 1977.) ; 


MATTER REFERRED TO ROYAL COMMISSION HELD SUB JUDICE 
— MINOR BOARDS MAY ALSO BE INCLUDED — 
DISCRETION OF SPEAKER — RIGHT TO A FAIR HEARING 


Mr. Speaker Cass (Ontario): As requested, I have considered the application of the 
sub judice rule to the proceedings of this House. particularly taking into consideration the 
suggestion that the rule is not applied as broadly in the Parliament of the United Kingdom 
as in this House. I find the contrary to be true. There is no doubt that in all junsdictions 
that have been examined, including the United Kingdom, matters referred to Royal 
commissions are sub judice whether referred by order in council or by the House itself. 

In the United Kingdom the rule has also been extended to matters referred by the 
House to such tribunals or even to Select Committees of the House. As Mr. Speaker 


Morrow pointed out in his review of the sub judice rele on March 30, 1966. the rule has 
even been extended to minor Boards and Commissions such as Arbitration Boards. or any 
other Board to which matters have been referred, the discussion of which could prejudice 
the rights of persons being examined thereby. 

However, as Mr. Speaker Morrow pointed out at that time, wider discretion is 
permitted to the Speaker in matters referred to these minor Boards. If he is concerned that 
the nghts of someone may be prejudiced. he will intervene immediately, otherwise he 
may allow the discussion to proceed. This discretion, of course, also applies to the 
Chairman of the Committee of the Whole House. 

To sum up, the whole basis of the rulc is that the House must be extremely careful not 
to discuss any matter when that discussion as reported in the public press might prejudice 
someone's right to a fair heanng. 

For a comprehensive review of the rule. I refer members to the ruling of Mr. Speaker 
Morrow, referred to above and found on p. 106 of the Journals of the House for 1966. 
(Ont. Journals, 1968, p. 181, June 28, 1968.) 

(See U.K. Resolution on the Sub Judice Rule below.) 
Author's note: Matters referred to a Royal Commission are no longer Sub 


Judice in the U.K. 


LIMITED DEBATE PERMITTED ON ROYAL COMMISSION MATTER 


Mr. Speaker Irwin (B.C.) directed that the statement made by him yesterday be 
entered upon the Journals of the House, as follows: 

Honourable Members — The honourable member for Mackenzie has mentioned the 
subject of forestry. In view of the fact that this natural resource is under the consideration 
of a Commission at the present time, | would suggest that you deal with this subject as 
little as possible. 

It might well be that the Commissioner could say — although I don’t think that the 
present Commissioner would do so — that if we are going to discuss this matter on the 
floor of the House, there is little object in his pursuing the subject. Again, and this is 
important, comment coming from the floor of the House could affect the evidence being 
laid before the Commissioner and that would be most unfortunate. 

Technically, this matter, in view of the fact that it is in the hands of a Commissioner, 
could be regarded as sub judice and | would ask you to very carefully regard this aspect of 
discussion of our forestry policy. 

Part of our system of government is that the Legislature exists for the purpose of 
secing that the affairs of the Province are properly operated and administered. To that end 
we appoint committees and commussions, and it would be obviously foolish to upset the 
work of a commission appointed by this House by unrestrained debate. It might even be 
termed an avoidance of your responsibilities as members of the Legislative Assembly. 
(B.C. Journals, 1956, Jan. 24, p. 15.) 


MATTER NOT SET DOWN FOR TRIAL — DISCUSSION 
PERMITTED BY SPEAKER 


Mr. Speaker Morrow (Ontario): | may say, in order to sum up the points of order that 
have been raised, that the member for Woodbine apprised me of this matter earlier in the 
day and I took the view that the matter would not be ruled out of order, or in order, from the 
sub judice standpoint, because the matter he has now mentioned is a civil action which has 
not been set down for trial. 1 believe it has been a couple of years now, and it has not been 
set down for trial. Therefore, if he is prepared to take upon himself the responsibility as to 
the truth or the accuracy of these statements, and he believes these statements to be true — 
which I understand he has intimated — I have taken the position that, if he wants to take 
that responsibility upon himself, { shall rule him in order. But I reserve the nght to listen to 


what he has to say. Then, in what he is about to say, if I think there definitely is something 
in what he nares that will prejudice this trial, or the merits of the case. | shall stop him 
Of interrupt him at that time, and ask him to desist from making any further remark 
Deb., 1966, p. 1865, March 24. 1966.) sli pie AO 


LEGISLATION AND DEBATE THEREON UNAFFECTED 
BY SUB JUDICE CONVENTION 


Ae On 29th January. 1937, p. 21. Mr. Speaker Hipel (Ontario) addressed the House as 
ollows: 

On Thursday, the 21st day of January instant, the member for Ottawa South objected 
to consideration of Bill 31, being an Act to amend the Power Commission Act. on the 
ground that the bill deals with a matter which is before the Courts for consideration. He 
quoted a rule of the House of Commons of Canada to the effect that a matter which is 
before the Courts for adjudication cannot be discussed in the House. and also, referred to 
the work entitled ** Parliamentary Practice’’ by Sir Erskine May (13th edition) especially 
at p. 323. I quote: 
ye ‘Matters awaiting the adjudication of a Court of law should not be brought forward in 

te." 

When making a verbal ruling upon the point | advised the House that | would deliver 
a written ruling at a later date. This | am now doing. 

It is well known to the members of this House that where any question of procedure 
which may arise is not governed by the Rules of the House the procedure is to be governed 
by the Rules of the House of Commons of Great Britain and not by the Rules of the House 
of Commons of Canada. This rule of procedure is in fact expressed in clause (b) of Rule 
No. | of the rules of this House. 

There is no rule of this Assembly, nor of the House of Commons of Great Britain 
which prohibits introduction or consideration of any bill which interferes with an action 
pending in any Court. The impracticability of such a rule is manifest. It would prevent the 
introduction of any bill amending the Judicature Act, the County Courts Act, the Division 
Courts Act, the Execution Act, or any other Act affecting actions at law. A consideration of 
the number of actions which are constantly in the Courts which would interfere with any 
legislation affecting the laws under which such actions are brought renders it apparent that 
any rule which would prevent such legislation would unduly and unreasonably interfere 

with the procedure and business of the Assembly. 

, Nor is there any rule, either of this Assembly or of the House of Commons of Great 
Britain, which prohibits consideration being given to any matter which is awaiting 
adjudication by any court. (See Author's note below.) Instances of the passing of bills 
affecting particular actions or other proceedings before the courts are not uncommon in 
the history of this Legislature, and having regard to several such instances referred to 
specifically in this House during the course of the debate on the bill under discussion it is 
unnecessary for me to quote them here. 

In my opinion, it is clear that the extract from Sir Erskine May's work, above quoted. 
goes no further than to state that during the course of a debate members should not refer to 
matters awaiting the adjudication of a Court of law, such matters being sub judice. It is not 
intended to interfere with the nght of legislative bodies to alter existing laws, even though 
such alteration may affect a matter before the Courts. 

[ hold that it would be a stultification of the powers of this Assembly to rule that an 
Act may not be introduced to remedy a condition in an Act and to make clear the will of the 
Assembly even though the Act to be remedied is under consideration by a Court of law. 

Accordingly, it is my ruling that an Act may be introduced and considered by the 
Assembly, notwithstanding that such Act may interfere with actions pending before the 
Courts. (Ont. Journals, 1937. p. 13, pp. 21-22.) 


Author's note: One can presume, inthis context, that Mr. Speaker Hipel had in 
mind “consideration” being given during debate on the various stages of a bill as 
opposed to ‘consideration’ in general debate. 


In the Bntish Columbia Legislature on the motion for the second reading of 
Bill (No. 84) intituled An Act to Establish the British Columbia Hydro and Power 
Authority, the Sub Judice Convention was considered in relation to Bills: 


Mr. Speaker Shantz made the following statement: 

Honourable Members — During the course of the debate by the Honourable Leader 
of the Opposition, he brought into question a decision made by me earlier in the Session as 
to why matters before the Courts on certain aspects of the British Columbia Electric take- 
over were not allowed in debate in the Legislature and yet at this time two Bills are before 
the House on these very matters. | wish to point out the following as my reason for 
allowing debate at this time. 

In Sir Erskine May's Parliamentary Procedure. 16th Edition, p. 400, we find, and | 
quote: 

“A matter whilst under adjudication by a Court of Law should not be brought before 
the House by a motion or otherwise. This rule does not apply to Bills.” 

Again, on p. 457, | quote: 

“Matters awaiting the adjudication of a Court of Law should not be brought forward 
in debate (except by means of a Bill).” 

It is therefore clear that there is a wide distinction between reference in debate to 
matters which are sub judice and are matters which, though before the Courts, are the 
subject-matter of a Bill. 

Were it otherwise, the power of Parliament would be resincted with respect to any 
matter which might be before a Court of Law. Allowing the debate af this stage does not 
conflict with my previous decision. (B.C. Journals, 1962. p. 148, Mar. 22.) 


A Sub Judice matter cannot be raised as a matter of urgent public importance. 
(H.C. Deb., 1934-35, 299, ch. 205, Mar. 12, 1935.) 


SUB JUDICE CONVENTION APPLIED — 
SPECIFIC SUBJECT RULED OUT 
GENERAL SUBJECT MAY BE DEBATED 


Mr. Speaker Snedker in the Saskatchewan Legislature stated: 


The Chair must determine whether it is proper for Members to make reference, as it 
appears to me is about to be done, to an arbitration presently being conducted under The 
Essential Services Emergency Act 1966, that is, whether the sub judice rule should apply 
in this case. 

The reason for the sub judice rule is to prevent debate which might directly or 
indirectly prejudice or be injurious to the interests of any of the parties concerned in an 
action, or which might tend improperly to influence a Court in its efforts to arrive at a just 
and fair decision. 

That the parties involved in a dispute have the undoubted nght to be heard and to state 
their respective cases and the judge the unquestioned pnvilege of arnving at a decision 
unhampered and uninfluenced by anything save the facts, is supported by many parlia- 
mentary precedents and years of tradition. 

That the Arbitration Board is conducting a judicial hearing is beyond dispute, since 
under Section 6 of The Essential Services Emergency Act, the Board had the power to hear 
evidence under oath and the Chairman has the powers of a Commissioner under The 
Public Inquiries Act, that is to say, the same power to enforce the attendance of witnesses 
and to compel them to give evidence as is vested in any Court of Record in civil cases. 


Moreover, the decision of the Arbitration Board is binding on both parties and 
enforceable in the same way as a judgment of Court of Queen's Bench. 

While I agree that the House may discuss labour-management relations generally, for 
to deny this would, I think, be an improper restriction on the right of free speech. | would 
draw attention to the fact that the matter before the Board is singular and specific, and I 
feel certain that Members would want me to be guided by the long-accepted precedents 
with respect to the nghts of citizens whose case is before the Courts, that is. to be heard 
without interference and without prejudice. 

I would rule, therefore, that the dispute between the Oil. Chemical and Atomic 
Workers’ Union and the Saskatchewan Power Corporation is presently sub judice and 
must not be referred to in any motion, debate or question in this House. 

[ would have been remiss in my duties if in view of the circumstances I had not given 
the problem pnor consideration. (Sask. Journals, 1967, pp. 78-9, Mar. 1, 1967.) 


The application of the Sub Judice Rule is examined in: May, 17thed., pp. 396, 
454; 18th ed., pp. 416-7; 19th ed., pp. 368, 427; 20th ed., p. 378; Beau., 4th ed., 
p. 127-128; Sth ed., p. 118; Walkland, S. A., The House of Commons in the 
Twentieth Century, pp. 180-5. 


In the United Kingdom, the Sub Judice Rule is embodied in resolutions of the 
House, dated July 23, 1963 and June 28, 1972. The 1963 resolution reads as 
follows: 


Resolved, That subject always to the discretion of the Chair and to the night of the House to 
legislate on any matter, . 

(1) matters awaiting or under adjudication in all courts exercising a criminal juris- 
diction and in courts martial should not be referred to — 

(a) in any motion (including a motion for leave to bring in a bill), or 

(b) in debate, or 

(¢) in any question to a Minister including a supplementary question: 

(2) matters awaiting or under adjudication in a civil court should not be referred 
to — 

(a) in any motion (including a motion for leave to bring in a bill), or 

(b) in debate, or 

(c) in any question to a Minister including a supplementary question 

from the time that the case has been set down for tal or otherwise brought before the 
court, as for example by notice of motion for an injunction; such matters may be referred 
to before such date unless it appears to the Chair that there is a real and substantial danger 
of prejudice to the trial of the case. 

(3) Paragraphs (1) and (2) of this Resolution should have effect — | 

(a) in the case of a criminal case in courts of law, including courts martial, from 
the moment the law is set in motion by a charge being made; 

(b) in the case of a civil case in courts of law, from the ume that the case has been 
set down for trial or otherwise brought before the court, as for example by 
notice of motion for an injunction, 

(c) in the case of any judicial body to which the House has expressly referred a 
specific matter for decision and report, from the time when the resolution of 
the House is passed. 

(4) Paragraphs (1) and (2) of this Resolution should cease to have effect — 

(a) in the case of courts of law, when the verdict and sentence have been 
announced or judgment given. but resumed when notice of appeal is given 
until the appeal has been decided: 

(b) in the case of courts martial, when the sentence of the court has been 
confirmed and promulgated. but resumed when the convicted man petitions 
the Army Council. the Air Council or the Board of Admiralty; 


(c) in the case of any judicial body to which the House has expressly referred a 
specific matter for decision and report, as soon as the report is laid before the 
House. 
The 1972 resolution reads as follows: 
Resolved, That— 

(1) notwithstanding the Resolution of 23rd of July 1963 and subject to the discretion 
of the Chair reference may be made in Questions. Motions or debate to matters awaiting or 
under adjudication in all civil courts. including the National Industrial Relations Court, in 
so far as such matters relate to a Ministerial decision which cannot be challenged in court 
except on grounds of misdirection or bad faith. or concem issues of national importance 
such as the national economy, public order or the essentials of life; 

(2) in exercising its discretion the Chair should not allow reference to such matters if 
it appears that there is a real and substantial danger of prejudice to the procecdings; and 
should have regard to the considerations set out in Paragraphs 25 to 28 of the Fourth 
Report from the Select Committee on Procedure. 
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Show; that is the hoa. Member for St. Mary's - The 
Capes. 


Mr. Speaker, I am not satisfied with the answer | 
received from the Minister of Municipal and 
Provincial Affairs, witb respect to the Emergency 
Response Program; that is the hon. the Member for 
Torngat Mountaiss. 


We wil! recess awaiting the Speaker, who should be 
bere shortly. 


Recess 


MR. SPEAKER (Lush): Order, please: 


With respect to the matter raised by the Opposition 
House Leader, the Member for Grand Bank, with 
respect to the sub judice convention preveating Bill 
S0 from being debated today, we have done extensive 
research on the matter. Just let me read a couple of 
excerpts for hon. members. 


(1) The sub judice convention exists to protect from 
prejudice parties in @ case awaiting trial and is 8 
voluntary restraint by the House upon itself. While 
it has been applied consistently in criminal cases, 
there is no settled practice in relation to civil cases. 
However. in civil cases, the convention does not 
apply until the matter has reached the trial stage. 


The question was summarised succinctly by Speaker, 


.(¥)" goteamen Lloyd, who appeared before the British 
when they were, 


Select Committee in 1971-1972, 
discussing a similar matter and Speaker 

Lloyd said: 1 think it is quite clear that there ought to 
be a sub judice rule or convention certainly with 
regard to criminal cases. ] think there are several 
types of civil cases, like action for defamation of 
character where one can See the same sort of thing 
applying, and I would think there that the rule or the 
convention ought to exist. And he says: The general 
proposition ought to be that matters of general 
interest are discussable. The presumption should be 
for discussion rather than against it. Furthermore, ta 
Canada, the convention does not apply to bills. 


1 refer hon. members to Beauchesne, page 153, 508 
(3). It says, "The coaventioa applies to motions, 
references in debates, questions and supplementary 
questions, but does not apply to bills.” | read also 
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for hoa. members a fuling by the Speaker im 
October, 1971 whes Ge House of Commons was in 
a similar circumstance with respect to the sub-judice 
applying to a bill. After extensive debate wheo 
members had presented their cases, the Speaker of 
that time says, Tt seems to me logical, as hoa. 
members taking part in the discussion have indicated, 
that we should take this view, otherwise the whole 
legislative process - that is to take the view that 
debats should continue - ‘otherwise the whole 
legislative process might be stopped simply by the 
initiation of 3 writ of legal ings in one or 
other of the courts of Canada,’ so be made 
substantially the same ruling. 


I could carry on for boa. members, quoting from 
page 153, 509, which says, “The Special Committee 
on the Rights and Immunities of Members 
recommended that the responsibility of the Speaker 
during the question period should be minimal as 
regards the sub judice coaveation, and that the 
responsibility should principally rest upon the 
Member who asks the question and the Minister to 
whom it is addressed. However, the Speaker should 
remain the final arbiter in the matter but should 
exercise discretion only in exceptional cases. In 
doubtful cases the Speaker should rule in favour of 
debate and against the conveation. ° Then 510 says, 
"The Speaker has pointed out "that the House has 
never allowed the sub judice convention to stand in 
the way of its consideration of a matter vital to the 
public interest or to the effective operation of the 
House. The last one, “The freedom of speech 
accorded to Members of Parliament is a fundamental 
right without which they would be hampered in the 
performance of their duties. The Speaker should 
interfere with tbat freedom of speech only in 
exceptional cases where it is clear that to do 
otherwise could be harmful to specific individuals. * 
Having Beauchesne’s reference and examples in the 
House of Assembly where bills canhot be subjected 
to the sub judice conveation, J cule, therefore. that 
the sub judice convention does not apply in this 
particular case with zespect [0 a bill. 


The Government House Leader called for second 
reading, so | now call upon the minister to give 
second reading. 


The hon. the Minister of Municipal and Provincial 
Affairs. 


MR. GULLAGE: Mr. Speaker, it is with pleasure 
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October 13, 1993 


Ms. Louise Kamuchik 
Clerk Assistant 
Legislative Assembly 
Edmonton, Alberta 
Fax-403-427-5688 


Subject: SUB-JUDICE, PRINCE EDWARD ISLAND 


Dear Louise, 


Furcner to our discussion this morning respecting the 
application of the Sub-Judice Convention to malters before a 
quasi-judicial body, I find that our precedents were of 
little help. 


The Convention has been applied in Prince Edward Island not 
only to criminal cases but to civil cases as weil. To 
extend the Convention carte blanche to quasi judicial bodies 
would be, in my opinion, contrary to the Convention's 
intended purpose (see Beauchesne 6th Edition, 6511). Having 
stated this, exceptional cases, and when objection has been 
raised in the House demonstrating that parliamentary debate 
may cause harm to specific individuals, Sub Judice may be 
extended to quasi judical bodies. 


As noted in Beauchesne 6505, Sub-Judice is a voluntary 
restraint imposed by the House upon itself in the interest 
of justice and fair play. I would argue that when matters 
are raised in the House which are before quasi judicial 
bodies and are objected to on the basis of Sub Judice that 
the Speaker as final arbiter (8509) should apply 
Beauchesne's general principles to each individual case and 
Rute On Le 


While this is simply my humble opinion, it is the best I can 
offer from our Province as we have no firm precedent in the 
area. 


erely, 


Charles MacKay B.14 
Clerk Assistan a 
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NORTHWEST TERRITORIES 
Rules of the Legislative Assembly 


(a) Replies to Opening Address; 
(b) Members’ Statements; or 
(c) Ministers’ Statements. 


In debate a Member will be called to order by the srcohorshail 


Speaker if he: 


(a) speaks twice to a question except in 
explanation of a material pam of his speech 
which may have been misquoted or 
misunderstood. The Member is not to introduce 
any new maiter and no debate shall be allowed 
upon such explanation; 


(b) speaks to matters other than: 


(i) uhe question under discussion; 
(ii) a Moon or amendment he intends to 
move; or 
(ui) a question of pnvilege or a point of 
order, 


(c) persists in needless repetition or raises matters 
which have been decided during the current 
Session; 


(d) in the opinion of the Speaker, refers at length 
to debates of the current Session or reads 
unnecessarily from Hansard or any other 
document except to complain of something said 
or to reply to an alleged misrepresentation, in 
which case relevant passages necessary for such 
purposes may be quoted; 


(e) interrupts another Member except to raise a 
point of order or privilege; 


(f) reflects upon any previous vote of the 
Assembly except for the purpose of moving that 
it be rescinded; 


(g) refers to amy matter . 


(i) that is pending in a court or before a 
judge for judicial determination; or 

(ji) that is before any quasi-judicial, admin- 

istrative or investigative body consti- 

tuted by the Assembly or by or under the 

authority of an Act of the Assembly 


where any person may be prejudiced im 
such matter by the reference; 


ATTACHMENT V 
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CHAPTER 3 
RULES OF DEBATE 


Every member desiring to speak must rise in Nis or ner place and address 
the Speaker. 


When two or more members rise to speak, the Speaker shall call upon the 
member who, in the Speaker's opinion. first rose Dut a Motion May be 
made ‘that any member who has risen “be Now heard” and the motion snail 
be put immediately without debate or amendment. 


lf anything shall come into question concerning the conduct. election. or 
rignt of any member to hold a seat. that member May Make a Statement 
and shail then withdraw from the debate. 


Member Called to Order Ouring Oebate 


A member will be called to order by the Speaker if that member: 

(a) speaks twice to a question, except in the case of a mover in 
concluding debate, or in explanation of a material part of a 
speech in which that member may have Deen misunderstood, in 
which case the member may not introduce new matter; 

(ob) speaks to matters other than 


(i) the question under discussion. or 
(ii) a motion or amendment the member intends to move, or 
(iii) a question of privilege or a point of order; 


(c) persists in needless repetition or raises Matters which Nave been 
decided during tne current session; 

(d) im the opinion of the Speaker, reters at length to Gebates of the 
current session or reads unnecessarily trom Hansard or trom 
any other document. dut a member may quote relevant 
passages for the purposes of a complaint about something said 
or of a reply to an alleged misrepresentation; 

(e) anticipates any matter on the Order or Notice Paper; 

(f) reflects upon any vote of the Assembly unless it is that member's 
intention to move that it be rescinded; 

(g) refers to any matter that is pending in a court or before a judge 

Tor judicial Getermination where any person may be prejudiced in 
such matter by the reference; 

(h) imputes false of unavowed motives to another member; 

(i) charges another member with uttering a deliberate falsenood; 

(j) uses abusive or insulting language of a nature likely to create 
disorder; 

(k) speaks disrespecttully of Her Majesty or of any of the Royal 
Family; or 

(I) introduces any matter in debate which, in the opinion of the 
Speaker, offends the practices and precedents of the Assembly. 
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ATTACHMENT VII7 


THE SPEAKER and THE CLERK 


PRACTICE AND PROCEDURE 


The Sub Judice Convention in the Canadian House of Commons 


HE principles governing the applica- 
tion of the sab judice convention in the 
Canadian House of Commons are 
fundamentally similar to those which apply 
in the British House of Commons. It is 
accepted practice that, in the interests of 
justice and fair play, certain restrictions 
should be placed on the freedom of Mem- 
bers of Parliament to make reference in the 
course of debate to matters awaiting judicial 
decision and that such matters should not 
form the subject of a motion or a Question 
1 Minister. The interpretation of this con- 
-éntion is left to the Speaker. The word 
“convention” is used advisedly, as no “rule” 
exists to prevent Parliament discussing a 
matter which is sub judice. The acceptance of 
a restriction is a voluntary restraint on the 
part of Parliament to protect an accused 
person or other party to a court action or 
judicial inquiry from suffering any prejudicial 
effect from public discussion of the issue. 
In Great Britain a substantial body of 
precedent exists which has enabled a settled 
practice to develop, a practice which has to 
some extent been codified by a resolution of 
the House of 22 July 1963 as modified by a 
subsequent resolution of 28 June 1972.' The 
adoption of these resolutions had been pre- 
ceded by a thorough investigation of the 
matter by the Select Committee on Pro- 
cedure. In Canada, while certain precedents 
exist for the guidance of the Chair, no 
attempt has been made to codify the practice 
and the Speaker’s most recent ruling on the 
matter indicates that a measure of uncertainty 
surrounds the Canadian practice. 


‘vil and criminal cases 
There are some situations in which the 
application of the sab judice convention in 


Canada seems fairly straightforward. All the 
principal authorities, including Erskine May, 
John Bourinot, and Arthur Beauchesne, 
agree that the convention does not apply to 
Bills, as the right of Parliament to legislate 
must not be limited. This was confirmed in 
the House by a ruling of 4 October 1971.* 
Where criminal cases are concerned the 
precedents are consistent in barring refer- 
ence to such matters before judgment has 
been rendered. The practice with regard to 
civil cases is less certain. A ruling of 10 
February 1928 established that the conven- 
tion ceases to apply when judgment has been 
rendered® and on 2 May 1966 the Speaker 
confirmed in the course of a ruling that a 
matter becomes sub judice again immediately 
an appeal is entered following a judgment.* 

Although nothing resembling a settled 
ptactice has developed in relation to civil 
cases, the Chair has warned on various occa- 
sions of the need for caution in referring to 
matters pending judicial decision whatever 
the nature of the court, pointing out that no 
precedents exist distinguishing one court 
from another for the purpose of the applica- 
tion of the convention. On 7 June 1938 it was 
invoked in order to prevent reference to a 
matter which was the subject of an action for 
damages.§ However, it was not invoked on 
22 May 1973 when certain foreclosure pro- 
ceedings formed the subject of an adjourn- 


‘ment debate;* nor on 9 July of the same year 
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when questions were asked in the House 
concerning certain tendering practices, the 
questions being based on evidence which 
had been given by a party to an action cur- 
rently being tried.’ 


Courts of record 
Ie seems clear from the precedents that the 
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application of the convention is limited to 
tribunals which are courts of record. On 5 
March 1947, after reference had been made 
during a debate to the question of railway 
freight rates at a time when an application 
for an increase in the rates was before the 
Board of Transport Commissioners, the 
Speaker ruled (in a memorandum which was 
read to the House by the Deputy Speaker) 
that the sab judice convention should apply 
because the Railway Act defined the Board 
as a court of record.* On two occasions in 
1931 the convention was invoked by the 
Chair in relation to the same issue, and on the 
latter occasion it was the basis for refusing 
an emergency adjournment debate.’ On the 
basis of these precedents we are entitled to 
conclude that the convention is applicable 
to any body designated by statute as a court 
of record, including the Canadian Transport 
Commission which replaced the Board of 
Transport Commissioners. 


Royal Commissions 

It seems equally well established that 
matters referred to a royal commussion, 
which is not a court of record, are not sab 
judice, although discussion of such matters 
should be subject to certain restraints. On 
21 March 1950 the Speaker drew a compati- 
son between a royal commission and 2 parlia- 
mentary committee, pointing out that since 
Parliament was not precluded from discus- 
sing a matter which had been referred to one 
of its own committees, it should not be pre- 
vented from discussing a matter before a 
toyal commission. He added, however, 
citing the comparable practice in relation to 
parliamentary committees, “that reference 
should not be made to the proceedings, or 
evidence, or findings of a royal commission 
before it has made its report’’.!* In a ruling 
of 17 October 1957 the Speaker stated cate- 
gorically that “a royal commission is not a 
court of record and matters before it are not 
sub judice? 
Definitive ruling 

The question was discussed in the House 
at some lengtii on 2 May 1966 when Speaker 


The Parliamentarian 


Lamoureux gave what should probably be 
tegarded 2s the definitive ruling on the 
matter. He pointed out that “the creation of 


8 coyal commission is purely an administra 


tive matter, that the commissioners are not 
called upon to render decisions on what has 
been submitted to them but are only asked to 
to make recommendations which the Gov- 
ernment is free to act upon or not as it wills. 
In other words, Parliament is still the highest 
court in the land. One of its traditional rights 
is to express its power by the enactment of 
legislation and this right cannot be set aside 
by a mere reference of certain matters to 8 
royal commission for a study thereof and 
recommendations thereon. .. They are, it is 
true, given such powers as are vested in any 
court of record, but the wording of the 
(Inquiries Act) does not constitute them 
court of record.” He confirmed that in dis- 
cussing a matter before a royal commission 
Members should not delve into the evidence 
itself as “‘we would not want to have a 
parallel inquiry going in the House at the 
same time as that now being carried out in 
another forum.” However, he drew 2 distine- 
tion between “the essence of the evidence” 
and “knowledge, acquired from evidence, of 


what is considered to be a collateralissue” and _ 


tuled that the House should not be Prat 
from discussing a collateral issue. He 

a long ruling by stating: “When there is 
doubt in the mind of the Chair I believe there 
is an obligation on the part of the Speaker to 
give the benefit of whatever doubt there may 
be in his mind to the Hon. Member who 
wishes to discuss such a matter in the 
Chamber.’”! 

A certain variation is evident berween 
Canadian and British practice respecting the 
application of the convention to bodies 
other than courts of law. There is at least one 
important British precedent applying it to 
the proceedings of a tribunal established 
under the Tribunals of Inquiry (Evidence) 
Act, 1921,'3 and a considered ruling, citing 
this precedent as the main authority, was 
given by Speaker Hylton-Foster on 20 
November 1962.'* The resolution of 22 July 
1963 confirms that such tribunals should not 
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be excluded from the application of the con- 
vention, subject, of course, to the discretion 
of the Speaker. 


Capital sentences 

Another interesting variation between 
Canadian and British practice concerns the 
application of the convention to capital sen- 
tences. In the British House the long-stand- 
ing practice has been that no reference should 
be made to a capital sentence while that 
sentence is pending, although this conven- 
tion has ceased to give rise to any problems 
since the abolition of the death penalty for 
murder in 1965. This practice does not ap- 
pear to be followed in the Canadian House. 
On 5 May 1969a Member asked the Solicitor- 
General whether it was the intention of the 
Government to commute a death sentence 
which had recently been upheld by the 
Supreme Court of Canada. The Minister re- 
‘used to give advance notice of the Cabinet’s 
decision, but the question was not ruled out 
of order on grounds of sub judice, from which 
we may conclude that reference to such 
matters is permissible in terms of Canadian 
practice.?§ 


Need for clarification 

The most recent statement from the Chair 
on the question of matters sab judice in 
Canada emphasizes the need for clarification 
of the practice, particularly in relation to 
civil proceedings. The issue arose from a 
Question to a Minister relating to a matter 
which was the subject of a police investiga- 
tion. The Member asking the Question, Mr 
Elmer MacKay, had previously been served 
with a civil writ of summons anda statement 
of claim alleging libel by a company which 
was associated with the matter under investi- 
gation. The Speaker expressed his reserva- 
tions with regard to the Question as it 
concerned a matter before the courts,’* but 
on 10 February 1976 a discussion took place 
in the House at his invitation which 
. amounted to a review of the practice both in 
Canada and Great Britain.” 

Mr MacKay contended that his Question 
was admissible because the libel suit had not 
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been set down for trial and that, in any case, 
the Question fell outside the narrow context 
of the action itself. He maintained that: “A 
Member of Parliament, I submit, has a right 
and a duty to pursue investigations and ask 
Questions on behalf of his constituents and 
the general public, and any interference or 
obstructions in this respect must be under- 
taken very carefully and supported by cita- 
tions and precedents of the greatest weight 
and substance.” 

The opinions expressed by those who par- 
ticipated in the discussion largely supported 
these contentions. The Progressive Con- 
servative House Leader, Mr Gerald Baldwin, 
after reviewing the Canadian and British 
precedents at some length, concluded “that 
it would be invidious and a great disservice 
to the political life of this country and to the 
affairs of this Parliament if it were possible 
to prevent an Hon. Member from discharg- 
ing his duty and continuing an inquiry into 
a matter which needs inquiry merely by 
issuing a statement of claim against him”.?® 
The New Democratic Party House Leader, 
Mr Stanley Knowles, submitted “that of the 
two absolutes, freedom of speech is superior 
to the dictum that there cannot be reference 
to a matter that is sub judice’’.2* He pointed 
out that if the convention were applied too 
rigidly where civil proceedings were con- 
cerned it would be possible to prevent a 
Member from pursuing an issue for months 
or even years." The Social Credit Party 
House Leader, Mr Léonel Beaudoin, also 
vigorously defended Mr MacKay’s right to 
pursue the matter. * 

The Parliamentary Secretary to the Presi- 
dent of the Privy Council, Mr Jean-Jacques 
Blais, while agreeing with the points that 
had been made, added a warning, however: 


- “Tt has been recognized that this House is a 


tribune, or a podium of considerable power, 
and while I am very conscious of the point 
raised by (Mr Knowles), that on the one 
hand a Member of Parliament cannot be shut 
up by commencing a law suit against him, 
neither should this Chamber—and here is 
the dilemma—be used by a party to an 
action in order to prejudice the case of his 
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opponent.”® A former Speaker, Mr Marcel 
Lambert, wound up the discussion with 8 
short speech in which he stated: “I suggest, 
as other speakers have, that every exception 
placing limitations on the right to ask Ques- 
tions must be interpreted narrowly. It is not 
the fight which must be interpreted nar- 
rowly; it is the exception or derogation of 
the right which should be interpreted nar- 
rowly.”™ 

On the following day the Speaker ruled 
that “‘no restrcition ought to exist on the 
tight of any Member to put Questions re- 
specting any matter before the courts par- 
ticularly those relating to a civil matter, 
unless and until that matter is at least at trial.” 
He referred to the difficulty of making 
definitive pronouncement and indicated that 
the Chair would wish to give further con- 
sideration to the matter.** 

It is evident that this particular aspect of 
Canadian parliamentary practice invites 
further study. The resolution of the British 
House of Commons of 22 July 1963 makes 
a careful distinction between criminal and 
civil matters and is very precise in its deter- 
mination of when the sab judice convention 
should begin and cease to apply. No such 
precision is to be found in the 
precedents, and this might be a realistic point 
of departure for any future investigation of 
the matter in Canada. 

The essence of the problem is the need to 
ptotect the interests of individuals to the 
extent that this is consistent with the pro- 
tection of the national interest. In the final 
analysis it is on the discretion of the Speaker 


that the House must rely, aided by whatever 


guidelines the House might chooee to lay 
down. It is on him that the ultimate responsi- 


bility must rest, as the traditional prote— 


of the rights of Members, and in this c 
text, of the rights of those outside Parliament 
as well 
Puiu Launpr 
Director, Research Branch, 
Library of Parliament, Ottawa 


' Commons Hansard (U.K.), 5th series, v. 681, ¢ 1417, 
end v. 839, ¢. 1627. 
*Commons Hansard (Canada), 3rd Session, 28th 
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M Tid. ist pe resp rea ot § 44 t 


Orie fhid. tor Sedaion. eh Bartemase 4966.19 V, pp. 
4323-90. 
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eh pemide c 1083. pu aie 
(Canada), 1st Session, 
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UNITED KINGDOM 
ATTACHMENT VIII 


The application of the Sub Judice Rule is examined in: May, !7thed., pp. 396, 
454, 18th ed., pp. 416-7; 19th ed.. pp. 368, 427; 20th ed. ,-p. 378; Beau., 4thed., 


p. 127-128; Sth ed., p. 118; Walkland, S. A., The House of Commons in the 
Twentieth Century, pp. 180-5. i 


In the United Kingdom, the Sub Judice Rule is embodied in resolutions of the 


House, dated July 23, 1963 and June 28, 1972. The 1963 resolution reads as 
follows: 


Resolved, That subject always lo the discretion of the Chair and to the right of the House to 
legislc'e on any matter, 

(1) matters awaiting of under adjudication in all courts exercising a criminal juris- 
diction and in courts manial should not be referred to — 

{a) in any motion (including a motion for leave to bring in a dill), or 

(b} in debate, of 

(c) in any question to a Minister including a supplementary question; 

(2) matters awailing os under adjudication in a civil court should not be referred 
to — 

(a) in any motion (including a motion for leave to bring in a bill), of 

(>) in debate, or 

(c) in any question to a Minister including a supplementary question 

from the time that the case kas been set down for trial of otherwise brought before the 
court, as for example by notice of moticn for an injunction; such matters may be referied 
Ic before such date unlese it appears to the Chair thal there is area! and substantial danger « 
Of prejudice to the tnal of the case 
(3) Paragraphs (1) and (2) of this Resolution should have effect — 
. (a) in the case of a criminal case in courts of Jaw, including courts martial, from 
the moment the faw is set in motion by a charge being made: 

(b) inthe case of a civil case in courts of law. from the time that the case has been 

set down for trial or ctherwise brougl before the court, as for cxample by 
“notice of motion for an injunction; 

(c) in the case of any judicial body to which the House has expressly referred a 
specific matier for decision and report, from the time when the resolution of 
the House is passed. 

(4) Peragraphs (1) and (2) of this Resolution should cease to have effect — 

(a) in the case of courts of law. when the verdict and sentence have been 
anncunced or judgment given, but resumed when notice of appeal is given 
until the appeal has been decided: 

(b) in the case of couris martial, when the sentence of the court has been 
confirmed and promulgated, but resumed when the convicied man pelitions 
the Army Council, the Air Council or the Board of Admiralty; 

(c) in the case of any judicial body 10 which the House has expressly referred a 
specific mailer for decision and report, as soon as the report is laid before the 
House. 
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APPENDIX C 


October 22, 1993 


MINORITY REPORTS IN COMMITTEES 


ISSUES 
Perhaps the central issue is “What is the role of a committee?” 


A committee does not decide any matter on behalf of the Assembly. It makes a 
recommendation(s) or presents an opinion(s) to the Assembly, which the Assembly then 
debates and accepts, rejects or modifies. It is the Assembly which makes the decision or has 
the final word. That being the case, there is opportunity, during debate by the Assembly 
as a whole to put dissenting opinions before the Assembly, move amendments to the 
recommendation(s) or vote against such recommendations(s): see Beauchesne paragraph 
889. Our Standing Order 18(1)(b) specifies that a motion for the receipt of a report or 
concurrence in a report or both, is debatable. 


Erskine May, at page 644, states: 


It is the opinion of the committee, as a committee, not that of the individual 
members, which is required by the House, and failing unanimity, the 
conclusions agreed to by the majority are the conclusions of the committee. 


Beauchesne paragraph 870 reiterates this. This must be taken in the context of the British 
parliament which tends to function on less rigid party lines then most Canadian parliaments. 


The British solution to disagreement in committee is to divide the committee against those 
parts of its report or recommendation which are objected to. Beauchesne paragraph 871 
also refers to this approach. Alternatively, in the British parliament, a dissentor may put 
on record differing observations and conclusions by proposing an alternative draft report. 
It may be said that such proceedings would tend to polarize the committee and work 
against, rather than toward, a concensus. 


On the other hand, it has been argued that, where a committee operates in a system that 
is rigidly divided on party lines, the party having the majority on the committee can dictate 
its views to the committee thereby depriving the minority of the opportunity to have their 
views sufficiently aired. This, is particularly so where the majority, for whatever reason, 
embarks on committee work with its mind already made up on the issue. The possiblity of 
a minority report not only gives the minority the opportunity for expression but also places 
an inducement on the committee to reach a compromise to avoid presentation of a minority 
report. 
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If this committee were to recommend minority reports, it would seem that the committee 
would also have to make a recommendation as to how the minority report should be treated 
by the Assembly, ie. what weight should be attached to it, whether or not it should or could 
be debated by the Assembly in the same way as the majority report would be. 


REPORT VERSUS RECOMMENDATION 


There is a difference between presenting a minority report and presenting dissenting 
opinions. The report of the committee, while presenting a single recommendation on each 
issue, may refer to or take note of dissenting opinions as part of its record. The record may 
also indicate those issues on which the committee divided. This is different than the 
committee presenting the Assembly with two different recommendations to vote on: one 
from the majority and one from the minority. 


ALTERNATIVES 


1. If party lines were not rigidly adhered to in committees, ie they followed a “free vote" 
scenario, would this lessen the demand for minority reports? On the surface, this would be 
easier to do in committee than in the Assembly since there is no question of “confidence” 
in a committee. That is, government can "lose" a committee vote without there being any 
possibility of a loss of confidence. 


Zs Is there a way that committee reports or the way they report, as opposed to 
committee recommendations, could be structured so as to take into account minority views 
or dissenting opinions in a more satisfactory way? This is, to some extent, how the 
Designated Supply Subcommittees have been structured in the Standing Orders. 


oh The Assembly does not typically debate the motion for concurrence in committee 
reports and recommendations to a great extent. Would greater debate on the motion for 
concurrence in the whole House give more opportunity for minority views and dissenting 
opinions to be brought before the whole Assembly? 


Prepared by: 
the Legislative Assembly Office. 


REPORTS TO THE HOUSE 


Preparation of Committee Reports 


$870. (1) It is the opinion of the committee, as a committee, not that of the 
individual] members, which is required by the House, and, failing unanimity, the 
conclusions agreed to by the majority are the conclusions of the committee. 

(2) It is the custom to include the opinions of dissenting members in a 
committee report. No separate minority report may be tabled in the House. 
Journals, March 16, 1972, p. 194. 


$871. If a member disagrees with certain paragraphs in the report, or with the 
entire report, this disapproval may be recorded by dividing the committee against 
those paragraphs to which objection is taken, or against the entire report, as the 
circumstances of the case require. 


Recommendations in Reports 


$872. (1) It is a long-established practice of this House that recommendations 
coming from a committee and requiring expenditure of money include the tradi- 


$883. Prorogation does not nullify the obligation to respond to the report of a 
committee if a response has been requested under Standing Order 109. The 
request for a response has the status of an Order for Return. i.e. an order that a 
paper be presented to the House. Similarly, the requirement to respond to 
petitions also survives prorogation. Debates, June 27, 1986. p. 14969. 


$884, Should the government fail to comply with the requirement to present a 
response to a committee report, there is little the Speaker can do, except call the 
attention of the House to the fact. The Standing Orders provide no other sanc- 
tion. Debates, March 7, 1986, p. 11301. 


$885. In a dispute concerning the adequacy of a government response to the 
report of a standing committee, the continuing order of reference of those 
committees permits the issue to be pursued in committee and it should not come 
to the floor of the House. In the case of a special committee which has presented 
its final report, a failure on the part of the government to respond is a serious 
matter, and as Members have no other forum in which to raise the matter other 
than the House, the Chair should always be willing to entertain such grievances. 
Debates, September 24, 1987, pp. 9266-68. 


CONCURRENCE IN THE REPORT 


$886. Under Standing Order 54, notice must be given for the motion for 
concurrence in reports of committees, this concurrence being a resolution of the 
House. If such a motion is brought forward without notice, it can be allowed to 
proceed only with the unanimous consent of the House. 


$887. Motions to concur in any committee report shall be listed, when notice is 
required, called and disposed of under “Motions” on the Order Paper. Journals, 
January 20, 1970, p. 327. 


§888. (1) Any Member may move concurrence in'a committee report whether 
or not the member is a member of the committee. Journals, January 20, 1970, 
p. 328. 

(2) A motion to move concurrence in a committee report on Estimates may 
be moved only on an allotted day. Journals, December 6, 1973, p. 726. 


$889. (1) When a motion is made for concurrence in a committee report, it is 
competent for the House to adopt it, reject it, or refer it back to the committee. 
Journals, May 22, 1919, pp. 293-94. 

(2) A report may be adopted in total or in part. Debates, December 18, 
1987, p. 11951. 

(3) Motions may be made upon consideration of the report of a committee 
for the recommittal of the report. May, p. 718. 


(4) A report from a committee may not be amended in a substantive manner 
by the House; it must be referred back to the committee. (Journals, June 24, 
1924, p. 439). An exception to this general principle applies to the report stage 
on legislation. 


§890. If the House is to debate a report from a previous session, a motion, with 
notice, must first be made in the House that the report of the said committee be 
considered during the current session, and, if such a motion is carried, the House 
may appoint a day for the consideration of that report. 


§891. It is not possible to initiate a debate in the House on the evidence alone 
of a committee, unless there is before the House a formal report. The report must 
state the specific question and be brought to the House by means of a specific 
motion to concur. Journals, May 8, 1974, p. 173. 


§892. The terms of reference of a committee cannot be altered by amendments 
to a motion to concur in a committee report. Journals, September 17, 1973, 
Broo: 


§893. A committee report may be ruled out of order even though it has been 
received by the House, and a motion to concur therein cannot then be enter- 
tained. Journals, May 11, 1874, p. 216. 


$894. (1) Until the report and the Minutes of Proceedings and Evidence have 
been laid upon the Table, it is uregular to refer to them in debate, or to put 
questions in reference to the proceedings of the committee. 

(2) When the report and the Minutes of Proceedings and Evidence are 
before the House, they may be debated at length but Members are not permitted 
to discuss the conduct or language of members of the committee, except so far as 
it appears on the tabled report. ss 

(3) If alleged irregular proceedings take place in committee but are not 
referred to in the report that the committee presented to the House, then it is not 
competent for the House to go beyond that report to debate this matter. Journals, 
March 31, 1969, p. 874. 
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APPENDIX D 


MINORITY REPORTS FROM COMMITTEES 
Ontario 


Committee reports may include dissenting opinions and it is common practice for reports to include 
dissenting opinions in the publication of their reports. 


Manitoba 


The House will not accept minority reports from Committees. However, in the body of a 
committee report, references might be made to dissenting opinions on particular issues but this 
dissent is not summarized and presented as a minority report from the committee. 


Saskatchewan 


The Assembly does not allow minority reports from committees. A committee may agree to print 
reservations On some issues in an appendix to a report. 


British Columbia 

The Assembly does not recognize minority reports or dissenting opinions in reports from 
committees of the Assembly. Any dissent to recommendations from a committee is expected to be 
made in debate in committee. 

Newfoundland 

No minority reports permitted in this jurisdiction, although dissenting opinions would be included 
in the report. 

Nova Scotia 

Minority reports are permitted in Nova Scotia and are produced separately from the 


committee /sub-committee report. 


New Brunswick 


The Standing Orders of the Legislative Assembly of New Brunswick read as follows: 
"101(2) The report of a Committe is the report as determined by the Committee as a whole 
or a majority thereof, and no minority report may be presented or received. A Committee 
may, in its discretion, include any dissenting opinions in its report." 


The Committee would vote on whether to include any dissenting opinion. 


Prince Edward Island 
Standing Orders of the Prince Edward Island Legislative Assembly read as follows: 


"91(2) A minority report shall not be appended nor received by the House (21 February 
1989)." 


Minority opinions/recommendations may be included in the final report by a majority decision of 
the Committee. 

Quebec 

No minority reports are permitted, although on rare occasions, dissenting observations have been 
included in a Committee’s final report without a majority decision of the Committee. 

Northwest Territories 


The Assembly does not recognize minority reports from committees. Any dissent is expected to be 
expressed in debate in committee. 


Yukon Territory 


The Yukon Assembly has never had a report from a committee which contained a minority view. 
However, on a few occasions they have had dissenting opinions on particular issues expressed in 
committee reports. 
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